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ATTENTION ASSOCIATIONS:  HOW THE NEW FEDERAL FAX RESTRICTION RULE AND DO NOT CALL REGISTRY APPLY TO YOUR BUSINESS
PART I - UNSOLICITED FACSIMILES --

AMENDMENTS TO THE TELEPHONE CONSUMER PROTECTION ACT (“TCPA”) OF 1990  


The Federal Communications Commission (“FCC”) adopted the Telephone Consumer Protection Act of 1990 (“TCPA”) in part to prohibit the use of facsimile (“fax”) machines for sending unsolicited advertisements to another fax machine.  In the years following the adoption of the TCPA, the FCC continued to receive numerous business and consumer complaints about the cost-shifting associated with receiving unwanted commercial faxes.  As a result the FCC has adopted new amendments to the TCPA – but at the last minute the FCC delayed the August 25, 2003 effective date until January 1, 2005 and again until July 1, 2005 for two of the most onerous requirements regarding faxes to allow businesses time to comply and to provide time for the FCC to consider any additional filings on the amendments.  Since Congress has failed to pass proposed legislation which would have maintained the status quo, all of the FCC’s unsolicited fax regulations will be enforceable as of July 1, 2005 barring an additional last minute extension.

The FCC’s amendments were originally adopted June 26, 2003, published in the Federal Register on July 25, 2003, and went into effect as of August 25, 2003 except as noted below.  The most important of the new amendments is that any business or individual sending an “unsolicited fax advertisement” to either a business or an individual must obtain the prior express written [see below] invitation or permission of the recipient unless the send has an “established business relationship” (“EBR”) [see below on page 2] with the recipient.  An “advertisement” is any material concerning the “commercial availability of a product, good or service.”  Faxes urging the recipients to support regulations or legislation of interest to the industry or to update them on the industry trends, or for a survey, for example, would not relate to the commercial availability of property, goods or services, thus would not be within the scope of the amendments, but inviting the recipient to buy educational materials, attend a conference or educational session, sell a service, advising terms and conditions, product availability, or anything involving advertising or promotion would be considered an advertisement under the amended regulation.  

The FCC regards a fax as unsolicited unless the sender has a “prior express consent” on file.  Under the FCC amendments, the consent is supposed to be in written or electronic format, and include the recipient’s fax number and must be signed by the recipient.  This provision requiring the consent to be written, signed and with the recipient’s specified fax number is one of the two amendments that the FCC has delayed until July 1, 2005 so prior express consent may continue to be in oral, written or electronic form, or any other record establishing such consent until July 1, 2005, but such prior express consent, in whatever form, still must be obtained and retained unless the EBR exception applies.  Note the EBR exception expires as of July 1. 2005.
The “Established Business Relationship” (“EBR”) revocation is the second amendment delayed until July 1, 2005.  Since passage of the TCPA in 1992 until the adoption of the new amendments, the FCC had applied an EBR exemption to faxes, and no prior consent to send a fax to EBR recipients was necessary.  This exemption covered those persons with whom the sender had conducted a business transaction within the preceding eighteen months, or had received an inquiry or application within the preceding three months, the same criteria used by the Federal Trade Commission under the Telephone Sales Rule.  (See Part II below.)  The FCC expressly overruled its earlier position, and said the EBR exemption for faxes was revoked and “express prior written consent” had to be obtained, a requirement now delayed until July 1, 2005 or until changed again by the FCC.  However, if the sender does not have an EBR with the recipient, the prior express consent requirement continues to apply, as discussed above.   After July 1, prior express consent is required from all fax recipients for unsolicited fax advertisements.

“Prior consent” cannot be in the form of a “negative option” or “opt out” (for example, faxing an advertisement with a phone number and instruction to call if the recipient no longer wishes to receive faxes).  The FCC advises the consent forms may be obtained through direct mail; electronic mail complying with state laws; websites; by fax, and interaction with targeted recipients (“customers” according to the FCC) in the fax sender’s office or business location.  Please note that publication of a customer’s or supplier’s or other party’s fax number in a directory, on their website, their letterhead or business card, order form or confirmation, etc., does not constitute an invitation or written consent to receive unsolicited faxes.

Also, obtaining consent to fax from companies with multiple fax numbers has become particularly burdensome under the new rules.  Some companies will have multiple fax numbers for different employees or at different locations.  Under the new rules, before faxing you must obtain consent for each separate fax number which is to receive faxes from someone with the authority to grant you such consent at the company.  


Consent granted to your association does not include consent to receive faxes from all of your association’s related entities.  Fortunately, this blanket consent may be obtained if the consent form expressly provides the names of each additional entity on the consent form.  This may be unduly burdensome, and may require additional consents if any of these parties should end its relationship with your association, or new ones are added.  At the least, however, the association should list all of the entities at its headquarters office, and may wish to add any affiliated entities.


The prior consent forms must include an express statement inviting receipt of faxes.  It is important to make the language of the consent form broad enough to encompass a variety of marketing options.  The following language is a good example of a prior consent form:

I, ______________________, agree this ___ day of ________________, 2005 to receive notices, advertisements, announcements, brochures and other information from [ASSOCIATION], [add if applicable: and [name of each additional entity individually]] via facsimile, telephone or email.  I further agree that my express permission to fax, telephone or email me such notices and other information will continue and has no date of expiration.

__________________________________________________

[print full name below signature, title and name of entity]

Fax Number(s): _____________________



           _____________________

The new rules carry stiff penalties if a violation is found.  Individuals or businesses receiving unsolicited commercial faxes are granted a private right of action and can sue in small claims court for up to $500, which can be tripled by a judge who finds the faxing party’s conduct willful.  The FCC also has statutory authority to fine a violator up to $11,000 per violation, with a cap just over $1,000,000.  There is no safe harbor provision, so one violation will be enough for individuals or the FCC to seek fines.  Note also that some lawyers are filing class actions against senders of unsolicited faxes.

Some companies use fax broadcasters, and the new amendments include rules for fax broadcasters.  A fax broadcaster transmits announcements and marketing information on behalf of another business or individual to a large audience for a fee and maintains lists of fax numbers the broadcaster uses.  Whether the fax broadcaster will be liable to a business or residence sent an unsolicited fax is a question of the broadcaster’s involvement in the marketing campaign.  If the broadcaster supplies the fax numbers used to send the unsolicited materials, the broadcaster is liable if the prior consent requirement was not met.  However, if the broadcaster is given the list of fax numbers its client wishes to target, the client is in the best position to obtain the required prior consent forms from recipients.  Thus, if there is a high degree of involvement or actual notice on the part of the broadcaster sending faxes without prior consent, liability may attach.  Activity which carries the broadcaster beyond the role of merely pipelining the information to the recipients will constitute a “high degree” of involvement.


The new fax rules are unclear as to whether international customers, suppliers or recipients must give consent before receiving faxes.  However, the safer practice seems to be to obtain consent from your international customers, suppliers and third parties.  Also, if a recipient moves and has a new fax number, it is a good idea to obtain a new consent form with the new fax number listed.


The consent forms should be stored for your records as well.  The FCC says that electronic archiving is acceptable, and you should keep those forms in storage for as long as you continue to fax to those numbers.  You must be able to access such records, which can be difficult if you change your hardware and software.


Please also note that the TCPA continues to require any fax to contain the date and time it is sent, an identification of the sender and a telephone number of the sending machine at the top or bottom of the page on page 1 or all pages.  The sender of the message is the creator of the content of the fax.  Accordingly, if a fax broadcaster is responsible for the content of the fax or its destination, the broadcaster should be identified on the fax along with the company or association whose products or services are advertised.  The sender must be identified by its legal name on the records of the State where it is registered to do business; therefore an association must use its full legal name on the fax identification line, not merely its acronym.  The acronym may also be used but it is insufficient by itself.  The amendments do not address the problem of older fax equipment that does not have the capacity to provide longer lines of information such as formal corporate names.  It would seem prudent to provide all of the required information on the cover sheet or first page of the fax so there is no question regarding the identification of the sender of the fax including the telephone number of the sender’s fax machine.


Numerous companies and their associations appealed the FCC and Congress to repeal the Do Not Fax amendments, but please note that the FCC only delayed two provisions in the new amendments, the EBR exemption, and the “written” part of the prior written consent.  You should now assume these delayed requirements will become effective on July 1, 2005.  Therefore, obtain prior written consents from members, prospective members, applicants, suppliers, business partners and others in time to beat the new deadline, and all contacts made after July 1, 2005.  Don’t forget to send your own prior express consent to your business contacts.  These would also include your auditors, your lawyers, your insurance brokers, your public relations and ad agency and other consultants.

PART II - THE FEDERAL DO NOT CALL LIST


In January 2003, the Federal Trade Commission (“FTC”) amended the Telemarketing Sales Rule (“TSR”) to mandate a Federal Do Not Call List.  The FCC has issued separate but overlapping regulations under the TCPA which are essentially equivalent to the FTC’s do-not-call regulations, and the FCC expressly adopted use of the FTC’s Do Not Call List.  The double sets of regulations reflect the two regulatory bodies’ differing jurisdictions, and there are minor differences in their regulations.  The FTC rules apply to interstate calls; the FCC rules apply to all calls, and to some businesses excluded from FTC oversight.  Between them, they cover the subject.  The American Teleservices Association has sued both the FTC and FCC in an effort to block implementation of the Do Not Call rules.  The Do Not Call List regulations have limited ramifications for most businesses if they are not engaged in telemarketing to residential telephone numbers.  The FTC and FCC Do Not Call amendments were effective on October 1, 2003 unless otherwise indicated.


The TSR covered calls to residences for the purpose of selling or renting property, goods and services, basically imposing detailed disclosure requirements including who the caller is and the purpose of the call.  The new Federal Do Not Call List regulations go much further by prohibiting telemarketing calls to those telephone numbers listed on the FTC’s Do Not Call Registry.  This is a national list of residential and cell phone numbers submitted to the FTC by consumers across the United States.  The FTC began to accept such submissions in July 2003, and over 65 million numbers are registered. The number continues to grow.  Telemarketers are required to cease calling numbers on the list.  However, previously established exemptions for charitable solicitation calls, and survey and opinion and marketing research calls to residential telephone numbers continue to apply, even to those numbers on the FTC’s Do Not Call List. 


An important part of the Do Not Call List amendments is that all calls to businesses are exempt from the Do Not Call List provisions.  Calls to businesses or to persons in their individual or business capacities at their business locations to solicit business, or otherwise further the business interest of the caller, etc., are outside the scope of the Do Not Call List restrictions.  Companies and their telemarketing agents will not have to access the FTC’s Do Not Call List and pay the requisite fees for such access if they confine themselves to telemarketing to business numbers.  If your association does not make telemarketing calls to residential numbers, you can stop reading here – or read on for information regarding calls to your own residential telephone number.


There is a broad exemption that protects tax-exempt, nonprofit organizations, including but not limited to charities and trade associations from the telemarketing restrictions to residential numbers.  Of course for every exemption there are exceptions.  If a recipient of calls directs the charity or association (or any other telemarketer) to not call again, the charity or other telemarketer must abide by any such “company-specific do-not-call” directions, even from those with whom the charity or association or other telemarketer has an “established business relationship” (“EBR”), discussed in more detail below.


If a business, charity or association uses a third party to conduct its telemarketing to residential numbers, the FTC says all such activities by third parties acting on behalf of the business or charity or association are covered by the Do Not Call List, and the third party must access the FTC list to ensure it does not call numbers on the Do Not Call List.  The FCC says those calling on behalf of a tax-exempt nonprofit entity are excluded, the same as the nonprofit entity.  The relevance of this distinction for those covered by the FTC and FCC, compared to those covered by the FCC only, would appear to be a limited exemption under the FCC version for state and local telemarketing is intrastate, i.e., does not extend across state lines.  If the calls cross state lines, the FTC’s interstate telemarketing mandate comes into play.

The most important exemption to the “Do Not Call List” restrictions is the “established business relationship” (“EBR”) exemption still accepted by the FCC and the FTC.  The FTC defines an EBR as a relationship between seller and consumer based on:

(1)  The consumer’s purchase, rental or lease of the seller’s goods or services or a financial transaction between the consumer and seller, within the eighteen months immediately preceding the date of the telemarketing call; or

(2)  The consumer’s inquiry or application regarding a product or services offered by the seller within three months immediately preceding the date of the telemarketing call.


Accordingly, under the EBR exemption, a company is permitted to contact residential phone numbers of customers, suppliers, or other third parties with whom the calling company has had an EBR within the preceding eighteen months, or contact persons who have made an inquiry within the preceding three months, which also is treated as an EBR, without accessing the Do Not Call List (but beware the “company-specific do-not-call” exception to this exemption.).  If you are directed not to call, put that number on a do not call list and abide by it even if there is an EBR relationship before or after the company-specific listing by the recipient.


The FTC has published a fee schedule for accessing its Do Not Call List.  The annual cost to access the list is $25 per area code.  The first five area codes are free.  The initial maximum annual fee was $7,375 (but additional area codes have slowly increased that since 2003).  


There are numerous other requirements addressing technical aspects of telemarketing calls, including the hours during which calls may be made, the use of predictive and automatic dialers, providing caller-ID or at least not blocking caller-ID information, and similar points not addressed in this advisory.  If you wish to delve into those details, we can provide you with that information as well.

***********************************


Howe & Hutton attorneys are familiar with the new restrictions, and can help you address these burdensome requirements, and suggest compliance strategies for obtaining the necessary consents.  

***********************************

HOWE & HUTTON, LTD., welcomes the opportunity to be of professional service to industry members.  In all cases, competent legal consultation should be obtained.

This outline is provided with the understanding that the publisher is not engaged in rendering legal, accounting, or professional services through its distribution. If legal advice or other expert assistance is required, the services of a competent professional should be sought.
Copyright® 2005
Howe & Hutton, Ltd. · 20 N. Wacker Dr., Suite 4200 · Chicago, IL 60606 · 312/263-3001 · Fax: 312/372-6685


Washington Office: 1901 Pennsylvania Ave., NW, Suite 1007, · Washington, D.C. 20007 · 202/466-7252 · Fax: 202/466-5829


St. Louis Office: 1421 Buckhurst Court · Ballwin, MO 63021 · 636/256-3351 · Fax  636/256-3727


E-mail:  hh@howehutton.com 

All Rights Reserved.  Republication with Credit to Howe & Hutton, Ltd. allowed.

PAGE  
2
607652.DOC


