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IF YOU CAN'T PERSUADE THEM, EMBARRASS THEM —
Frustrated by rebuffsto her effortsto persuade the M assachusetts Secretary
of Stateto removelinksto staterecordscontainingindividuals Socid Security
numbersand other confidential information, aprivacy advocate hasthreatened
topublicly post informationon her privacy websiteabout well knownindividuals
in Massachusettswhose Social Security number and other personal dataare
accessiblefrom Secretary of Statefilingson theInternet. Shethreatensto post
namesandingtructionson how to access Secretary of Staterecordsthat contain
Socia Security numbers, etc. Theresponseto her threat isthat the Secretary
of State has nointention to remove such information no matter what she does
because” ...these are business documentsthat are necessary for commerce.”
It will be interesting to see if the privacy advocate, based in Virginia,
follows up on her threats and whether the Secretary of Sate in
Massachusetts (and presumably similar officials in other states) can be
persuaded that just maybe thereisa downside to having such information
available on websites. Hereisanidea: Sart posting the namesand leads
to Social Security numbers of people in the Secretary of Sate offices or
county clerks around the country. Then maybe they will under stand why
ordinary folks get concerned about privacy of their information.

HE ADVISESMANAGEMENT BY PROCRASTINATION —A
project manager in Californiasuggests management by procrastination because
he estimates 90% of projects added outside the normal scope of work are
changed, dropped or doneby someoned se. But you need to determinewhether
proposed add-on projectsfall inthe 90% or 10% category. Hissolutionfor
deciding whether the projectisreally intended by thepersonraisingitistofind
out whoisredly expectedto doit, what redly isto be done, and itspriority vs.
other pending assignments. Thenfind out if the necessary resourceswill be
committed to ensure the project can be done. He saysif you follow these
steps, alot of “wishlist” projectswill end up in the 90% category and you can
concentrate on the 10% that require attention. A little procrastination winnows
out the*“wannahaves’ fromthe*gottahaves.” Worthatry? And remember,
nothing isimpossible for the person who doesn't haveto do it.
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NoT-For-ProFiT L aw DEVELOPMENTS

PRELIMINARY INJUNCTION GRANTED AGAINST NFPP'SFORMER MANAGER
—Theplaintiff, anot for profit cemetery, was managed by an lllinoiscorporation for thirty yearsunder an
oral contract that could beterminated at will. The management firm’semployee served asmanager and
wasrespons blefor maintaining al cemetery-rel ated records, including where peoplewere buried or were
tobeburied inthefuture. The management company resigned the account but refused to turn over any
recordsincluding who wasburied where, amap of the cemetery and other critical information for operating
the cemetery. Theformer manager also destroyed some of the records, including her computer’shard
drive. Thecemetery sought money damagesandinjunctiverelief. Anlllinoisappellatecourt reverseda
tria court’sdenia of apreliminary injunction and said the cemetery’ srecordswere cemetery property.
The issue of who owns a not-for-profit corporation’s records originally turned over to a third-party
manager or developed in the course of the management relationship often comes up, but it should
be clear by contract that such records are the property of the NFP and should be turned over at
termination of the relationship. There may be an issue of who owns the software on which records
are maintained, but the records themsel ves are the NFP’s property and the NFP should not be held
hostage.

CHARITY LOSES ON STATUTE OF LIMITATION CLAIMS — The Kidney Cancer
Association (“KCA™) sued abank in connection with embezzlement by itsformer executivedirector. The
executive director opened asavings account at the bank without permission or knowledge of theKCA's
board or officersand deposited checkstotaling over $300,000 donated to the K CA between 1997 and
2002. The KCA sued the bank for conversion becauseit had allowed the depositsto be made without
ensuring the executive director was authorized to open the account. The bank defended onthebasisof a
three-year statute of limitations. The KCA argued thiswas acontinuing series of conversionsand three
years should be calculated from the date of the last deposit. An lllinois appellate court said no, the
conversion ssemmed fromtheinitial deposit’'sdatein 1997 morethan three years beforethe lawsuit was
filed, and the K CA'sreliance on the“when-discovered” rulefor the beginning of the statute of limitations
period did not apply. An ongoing embezz ement scheme of five years' duration makes you wonder
about the KCA'sinternal checks and balances for financials by its board of directors. Association
boards should routinely ask about security measures when discussing checks and balances with
their auditor. The appellate decision also said the discovery rule pleaded to avoid the Satute of
Limitations, asin this case, does not apply unless there are allegations of fraudulent conceal ment.
Association boards and their lawyers should keep that pleading requirement in mind should they
run into an embezzlement case and seek to hold a bank liable.

USAe-MAIL REPORTSAUSTIN CONVENTION CENTER EXEC FIRED FOR CAUSE
—USAe-Mail recently reported that Austin, TX city officialssay the Director of the Austin Convention
Center wasfired for manipulating customer surveysfor the purpose of improving the center’s performance
results, thusearning higher bonusesfor himself and other staff members. Bonusesarefrequently anissue
in NFP circlesbecause” satisfactory” and similar criteria are more often subjective than objective.
Can you recommend better performance criteria?
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RecuLATORY L AW DEVELOPMENTS

ORGANIZATION' SPATENT DISCLOSURE POLICY PASSESANTITRUST MUSTER
—TheAntitrust Division of the Department of Justice recently informed anonprofit standard-setting
organization that it will not challenge aproposed policy on the disclosure and licensing of patents.
The proposed policy would give aholder of apatent essential to the association’s standards various
disclosureoptions, including: (1) stating that it did not believeits patent was essentia to the standard;
(2) stating that it would not assert its essential patent claims against implementers of the standard;
and (3) committing to licenseits essential patent claims on reasonabl e and nondiscriminatory terms.
Any assurances about future patent licenseswould beirrevocable and binding. The proposed policy
prohibits discussion of specific licensing termsand certain pricing for standardized productsduring
standards-development meetings. The policy is intended to permit standards development
organization member s to make more informed decisions when setting standards because they
will be able to compare alternative technologies based on differences in cost and technical
merit.

EmMPLOYMENT LAwW DEVELOPMENTS

GENERAL CONTRACTORNOT LIABLE TO SUBCONTRACTOR’'SEMPLOYEE —
An lllinoisappellate court has affirmed dismissal of apersonal injury lawsuit brought by an employee
of asubcontractor who wasinjured on aconstruction site. Theinjured employee sued the general
contractor, alleging the general contractor had sufficiently controlled the subcontractor’s performance
and alleging an exception to the general rule that one who uses an independent contractor is not
responsible to an employee of anindependent contractor. The appellate court noted that the general
contractor on this construction site did not supervise the entirejob or methods of the subcontractor’s
work or prevent the subcontractor from working initsown way, and was not consistently present on
thejob site directing the subcontractor’swork or safety program. The court also said adefendant
does not retain control simply by having the overall right to stop work or inspect work or receive
progressreports. Injured plaintiffs sometimes go after their subcontractor’s principal to avoid
limitations of workers' compensation law, or to collect damages in addition to workers’
compensation benefits. But the trial and appellate courts here focused on control of the work
being done by the injured employee, and it was the subcontractor, not the general contractor,
who controlled the work. No control, no liability.

SOME LEGAL TIPSTOAVOID EMPLOYMENT DISCRIMINATION CLAIMS—The
Equal Employment Opportunity Commission received 75,768 employment discrimination claimsin
2006. Filing such chargesisthefirst stepin eventualy filing afederal or state court employment
discrimination claim. Employment lawyers suggest some basic stepsto avoid such claims. Haveyour
employment handbook checked by aknowledgeable lawyer. Use employment offer letters so the
termsof an offer are clear and complete. Don’t make promises, written or oral, that you can’t or
won'’t keep. Do meaningful performance reviews and document them. Consider generous severance
packagesinreturn for releases. Whilethese steps won’t guarantee that your association will not
be sued, they will deter some lawsuits and provide defenses when lawsulits are threatened or
filed.
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MEeeTING & TRAVEL L Aaw DEVELOPMENTS

PASSPORT RULES FOR TRAVELING ABROAD CHANGE ONCE AGAIN — H&H
Report Update: Dueto iratetravelershaving to changetheir travel plansasthey scrambleto acquire
apassport to fly to Canada, Mexico, the Caribbean or Bermudathis summer, the Bush administration
has decided to temporarily suspend the requirement for passports needed to fly to those locations
fromthe U.S. The State Department has a huge backlog of passport applicationsthat it could not
processintimefor many Americans’ vacation and businesstravel plans. Until the end of September
2007, peoplewill be allowed to travel to those countries with agovernment-issued ID card and a
receipt showing they have applied for a passport. This slight reprieve will help travelers this
summer, but it is still advisable that you apply for a passport as soon as possible, even if you
aren’t traveling to those countries until after October 1, 2007. The Sate Department can only
work so fast at processing the passport requests. We will keep you updated in case any more
changes occur regarding the passport requirements.

ISITBUILT INTOTHE TICKET PRICE OR AN ADD-ON-FEE? —Onceupon atime, you
ordered an airlineticket through atravel agent. Nolonger. Onlonger flightsyou were served ameal.
No longer or it costs extraor you are advised to bring your own. Preassigned seats are now in play
assomeairlines charge extrafor preassigned seats, especially preferred seats, e.g., those with an
inch or two moreroom in front of you, aisle seats, bulkhead seats, etc. Curbsideluggage checking
used to cost you atip but now there’'safeeand atipisstill expected. Fuel surchargesare charged by
someairlinesand othersare waiting to see how that goesover. Meanwhile planesare more crowded,
therearefewer flights, airlines’ frontline employeesare stressed, and air travel becomes even more of
a hassle. On many flights the add-on fees and taxes exceed 20% of the base ticket price.
Coupled with the hassle, the frequent delays and unrealistic schedules, one has to ask when
travel associated with association meetings and shows becomes more of a burden than members
are willing to accept. Think about alternative ways for members to meet, greet, learn, work
together and do business.

Tax Law DEVELOPMENTS

NFP'SINTERNATIONAL ACTIVITIESMAY HAVE U.S. TAX CONSEQUENCES—
International accounting firm Grant Thornton recently noted sometax considerationsto keep in mind
for not-for-profit entities operating outside the United States or considering doing so. |f generating
revenuesthrough aforeign entity, U.S. tax consequences may vary depending on the form of the
entity and type of revenue-generating activity. Offshorelobbying or other restricted activities may
have U.S. tax consequences and even potentially affect the U.S. NFP’ stax-exempt status. If U.S.
citizens are working abroad part or full-timefor the U.S. NFP, their personal income taxes may be
affected. Boththe NFP and itsoffshore employeesarelikely to face additional reporting requirements.
In addition to business and regulatory consider ationsfor operating outside the U.S,, association
and other NFPs should take into account the various tax consequences and available options
when structuring transactions or setting up entities.

4



INTELLECTUAL PROPERTY & CoMPUTER L AW DEVELOPMENTS

HOW SECURE ARE YOUR INTELLECTUAL PROPERTY AND OTHER DATA? —
According to asurvey reported in Information WWeek which was commissioned by acompany, amost half
of I T profess ona sdeparting onejob for another have admitted taking datawith themincluding documents,
sdesproposals, contractsand other listings. Themethodsused vary from simply photocopying documents
and taking them out in anticipation of their job changeto downl oading information to computer periphera
storage devisesincluding flash drives, CDs, MP3 players, thumb drivesand other storage devises. It'sthat
easy. What about safeguards? There don’t seemto beany accordingto I T professionals. Whilethis
survey only included IT professionals, there is no reason to think that other workers are not doing
the same, and companiesrightly fear that their intellectual property and other confidential datais
going out the door with the departing employees. Workers are generally smart enough not to e-
mail the data to themselves or third parties because that |eaves an electronic trail.

COURT ORDER COULD LEAD TO SEARCH DI SCL OSURES—A federa magistratejudge
hasordered an onlinefile sharing serviceto preserverandom accessmemory (“RAM”) datawhich could
contain information asto which worksusersare searching for ontheservice. Six moviestudiosaresuing
filesharing network TorrentSpy for copyright infringement. The studiosclaim that theRAM datawould
show that thefile sharing servicewas used primarily for infringing purposes. Privacy and technology
watchdogsare up inarmsover theruling and predict it could have achilling impact on e-commerceas
busi nesses struggle to maintain accurate privacy policiesand adjust their dataretention policies. This
situation bearswatching asit may affect both businesses and usersalike. What isthe obligation to
preserve search data? What are the possible repercussions asto userswho may not realize that this
data is being preserved and produced in litigation? Say tuned.

OTHER | ssUES, TRENDS & DEVELOPMENTS

FEDERAL COURT UPHOLDSLIQUIDATED DAMAGESPROVISIONIN CONTRACT
—Afederd digtrict court in Californiahasupheld aliquidated damages provisioninahospitality franchise
agreement under Californialaw. The caseinvolved franchisor Radisson HotelsInternational, Inc., against
oneof itsfranchiseeswhose contract the franchisor had terminated for cause. Radisson then attempted to
collect two years worth of royaltiesfrom the terminated franchi see based on the franchise contract’s
liquidated damages provision. Radisson claimed the two-year provision was necessary becauseit took
amost that |ong on averageto replace afranchi see and the liquidated damages provision wasareasonable
estimate of lost revenue. Thefranchisee claimed that the two-year royalty provision wasunreasonable;
constituted an unenforceabl e penaty; and because Radisson had terminated the contract it wasto blame
for thelossof royalties. Thefederal court found conflicting precedentsin Californialaw and upheld the
liquidated damages provision, saying thefranchisee was obliged to show thetwo-year royalty provison
was unreasonabl e and had not done so, and then dismissed the other argumentsof penaty or termination
by Radisson. Parties contracting in California or under California law should be aware of this
recent California precedent. Liquidated damagesprovisionswill beupheld, andthiscaseislikelyto
be cited by California state courts as well as federal courts. Many hotel and intellectual property
contracts feature liquidated damage provisions.




ARBITRATORSBOUND BY TERMSOFAWRITTEN CONTRACT —Anlllinoisappellate
court hasvacated an arbitration award of $1 millionfor breach of contract. The court said thethree-member
arbitration pand had exceeded itsauthority by gpparently conduding that testimony of the plaintiff and defendant
edtablished anord contract which amended the parties written contract. Thecourt saidthearbitratorsdid not
have such authority under thewritten contract whichwasthebasisfor arbitration. Thecourt aso notedthe
arbitrators had not given the basisfor their decision. Thisdecision illustrates a couple of problemswith
arbitration. Itiscommontoinsert an arbitration clausewhich merely saysthe partiesagreeto followthe
rules of the American Arbitration Association. Mot parties do not know what those rules are. One
common failing isthe rules do not require the arbitrators to explain the basis for their decision, merely
whowinsandloses. Second, arbitratorsare supposed to basetheir decision on thewritten contract and
not on a reformed contract or a contract different from the written contract. Consider using a more
customized arbitration provision, including requiring thearbitrator sto explainthebasisfor their decison.

FEDERAL COURT IN CHICAGO FINDSINSURANCE POLICY APPLIESTO JUNK FAXES
—A federd courtin Chicago hasruled that aninsurance company wasrequired to defend claimsbrought under
the Td ephone Consumer ProtectionAct for the policyhol der’ ssending unsolicited fax ads. Thecourt distinguished
a2004 federd appdlate court decis onwhichwasprevioudy controlling andwhich he d therewasnoinsurance
coverageand no duty to defend such casesbecausethisclaimwasbrought asadiversity actionwhich applied
[llinoislaw, and thelllinois Supreme Court ruled in 2006 that generd liability policiesrequired theinsurer to
defend lawsuitsseeking damagesresulting froman* advertisnginjury” whichindudesviolaingarecipient’sright
of privacy. Inthiscase privacy means seclusion, not secrecy. Plaintiffsroutinegly file classaction claims
against senders of unwanted junk faxes which quickly aggregate damages on a grand scale. Now that
thefederal courtsinIllinoisarefollowing the 2006 Ilinois Supreme Court decision, insurersarelikely to
revisewhat sort of “ advertisinginjury” they arewillingto cover. Underlying all of thisistheban onjunk
faxes, bad |egidation to overcomearelatively minor problem. But aslong astherulesareinplace, don't
send junk faxes. Know what the rules are. \\e can help you.

H & H DeEvELOPMENTS

H&H DEVEL OPMENT S—H&H attorneys have made presentationsto clientsand othersin June.

BarbaraF. Dunndiscussed hotd contractsand compliancewith key lavswithagroup of corporateand associaion
planners. Shea so presented hotel contract issuesand risk management techniquesto agroup of meeting
professondss, and shegaveapresentation on associationlegd issuesto aprofessond society.

Samud J. Erkonen presented not-for-profit law to two Chambersof Commerce, and tax law and other assorted
topicstomedtingindudtry professonds.

Naomi R. Angel spokeon antitrust guidelinesto trade association chapter presidentsat aleadershiptraining
sesson, and gaveapresentation to atrade association about controlling “ careless’ e-mailssent by employees.

Contributorstothisissue...
Jonathan T. Howe, Terrence Hutton,
John M. Peterson, Nathan J. Breen
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