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U.S.APPEARSINHOSPITABLE TO TOURISM —Tourismisup about
6% international ly but fewer touristsare coming to the United Statesin recent
years, for exampledown threemillionin 2007 from 26 millionin 2006. Why the
drop? TheU.S. isseen asinhospitable and difficult, especially thevisaprocess
whichrequiresanin-personvisittoaU.S. consulate and anonrefundablevisa
application feerecently increased to $131 from $100. Thereareother reasons
of course but start with thesetwo. An underlying questioniswhether being
more restrictive about those we admit for a visit is doing us more harm
than our former relatively open borders.

THE BEST CARRY-ON DEVICE FOR MORE PLEASANT AIR
TRAVEL ?—Accordingtoonetravel columnist offering travel tipsfromflight
crew personnel, themost frequently mentioned carry-on deviceto makeaflight
more pleasant was a set of earplugs. Not wireless gadgets or all the other
paraphernaliatravelerslug along but something as small, inexpensive and
basic asearplugs. Try it and seeif you agree.

SENATORIAL PREROGATIVES COME FIRST - If you wonder
why when all issaid and donein D.C., alot moreissaid than done, ook no
farther than the current hold on the President’s nominee to head the Federal
AviationAdminigtration by thetwo senatorsfrom New Jersey. TheFAA position
hasbeen vacant sincelast September and the nomination has been pending since
last October. Thetwo senators are unhappy about proposed changesin the
redesign of airspace over Newark’sand Philadelphia’ sairports. They argue
traffic and safety concerns (meaning more noisefor some). Todemonstratetheir
unhappinessthe senatorshave exercised their senatoria prerogativeto keepthe
rest of the senatefrom voting (the senate’s* advise and consent” role) on anew
FAA administrator. Only in Washington, D.C. does this sort of thing make
sense. When we were youngsters we did something similar: “ It's my ball
and | amtaking it home so you can't play with it.” So if you wonder why
there seemsto belittle progress on addressing implementation of a modern
air control system, passenger rights and the like, thank the senators from
New Jersey for their contributionsto further delay.

GOOD READING... Seeyou in March
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NoT-For-ProFiT L aw DEVELOPMENTS

SHOULD THEDHSHAVE TODISCLOSE ITSPOLICIESFOR LAPTOPSEARCHES?
—A federal judge may soon have to decide whether the Department of Homeland Security (“DHS’)
should discloseitsbas sfor conducting searches, including indefinite seizures, of |aptopsand other e ectronic
devices, e.g., cel phones, cameras, etc., brought intothe U.S. by U.S. citizensand noncitizens. A lawsuit
filed by the Electronic Frontier Foundation and another nonprofit group asksacourt torequirethe DHSto
disclosethat information. While such searchesand sel zures may beinfrequent, they happen often enough
toinducetheAssociation of Corporate Travel Executivesto warnitsmembersand the publicto beaware
of the possibility their electronic devices are subject to search and seizurewhen entering the U.S., and to
consider stepsto preserve confidentiality or avoid loss of sensitive personal and businessinformation.
Some basic pointers. Be aware your laptop or other devices may be searched and/or seized with or
without cause and held indefinitely at the border. If you don’t want information to be subject to
disclosure, don't have it on your electronic device when you enter the U.S Try to find out why the
electronic deviceisbeing searched or seized, whoistaking it, and what you haveto do to reclaimit.
Perhaps the EFF lawsuit will shed some light on why these searches are taking place but don’t
count onit. Two federal appellate courtshave already upheld such searches, onerequiring reasonable
cause and the other not requiring reasonable cause or a warrant.

RecuLATORY L AW DEVELOPMENTS

NOT LIKELY TO PASSINAN ELECTION YEAR —A bill hasbeenintroduced inthe U.S.
House of Representativesthat would requirethe Federal Trade Commission (“FTC”) to changeitsrules
forthe FTC'sDo Not Cal Registry. Thebill would prohibit politically-oriented prerecorded telephone
messagesto telephone numberslisted inthe Do-Not-Call Registry. How likely isthat to beapprovedin
2008? In addition to presidential campaigning, every congressman and a third of the senate are out
campaigning —and making such phone calls. Not likely to even be considered, much less passed.

WILL MARYLAND BE THE FIRST STATETO PASSA“DO NOT DELIVER” BILL?
— TheFederd Trade Commission’sDo Not Call regul atory scheme hasbeen one of the most popular and
subscribed-to regulatory schemesinU.S. history. Now aMaryland legidator, responding to complaints
from some congtituents, has proposed legidationtoimposea*“ do not deliver” regimen on publishersof so-
called* shoppers’ or free newspapersdistributed by mail or carrier delivery to householdsin Maryland.
Shopper publishersare understandably opposed, claiming thelegidation isnot needed, and they don’t
want to send shoppers to households that don’t want them. But they do, and some recipients are
frustrated their requests to not receive such shoppersareignored. Smilar frustrations on a much
larger scale led to state and then national “ do not call” legislation and regulations. This one may
be tougher because other forms of print advertising including handbills routinely delivered to
households would also seem to come within such a prohibition. Shopper publishers might be well
advised to address even limited public opposition to their product beforelegidatorsrespond to their
constituents' anger.



EmMPLOYMENT LAwW DEVELOPMENTS

EMPLOYERSBEWARE —~WORKPLACE LITIGATION ON THE RISE —Accordingtoan
annud report published by Chicagolaw firm Seyfarth, Shaw LL B, workplacedassactionlitigationisontherise.
Moreemployersfindthemsd vesdefending class-action suitsfiled by employeesunder the Civil RightsAct of
1964, theAge Discriminationin Employment Act, the Fair L abor StandardsA ct, the Empl oyee Retirement
Income Security Act and various state laws applicabl eto theworkplace environment. Inaddition, federal and
gategovernment organizationssuch asthe U.S. Equa Employment Opportunity Commissonandthelllinois
Humean RightsDepartment arejoining thefray andfilinglawsuitson behdf of privateplantiffs. Thereport cites
workplacelitigation as*the chief exposuredriving corporatelegd budget expenditures.” Tradeassociations
and other nonprofit employers may not face class actions but they are subject to employment litigation
and are well advised to comply with all applicable employment laws. Associations may also wish to
consider ways to assist their members to manage their employees appropriately to avoid becoming a
datistic in next year’s report.

ANNUAL SURVEY ON OFFICEABSENTEEISM GENERATESINTERESTING RESULTS
—CareerBuilder.com’sannua survey on office absenteai sm providesan interesting review of employer and
employeedtitudesabout absentesism. Approximeately oneinthreeworkersrespondingtothesurvey saidthey
had cdledinsick at least onceduring the preceding yeer, for variousreasonsinduding they Smply didn't fed like
going towork that day, wanted to rel ax, had an gppoi ntment, wanted to catch up on degp or had family plans.
Morethan oneinfour of these surveyed workers said they considered their sick daysto be equivaent to
vacdiondays Three-fourthsof theemployerssurveyed sad they acoepted theexcusesgiven by their employees,
but anumber did check up ontheir employeesby demanding evidenceof avisttoadoctor or cdling or having
someonedsecdl theabsent employee. Themaost popular daysto beabsent areMondays, followed by Fridays.
Employers were also looking at other ways to deal with absenteeism, including combining vacation,
personal and health days as one pool of days, or allowing accrual of sick days. There is no magic
formula. But an employer who senses an employee is abusing the system, whatever system may bein
place, islessinclined to give the offending employee a break, and any distrust will work its way into
compensation, promotion and even termination prospects.

COURT REJECTS*CONTRACT OFADHESION” CLAIM BY FORMER EMPLOYEE —
TheMontanaSupreme Court hasuphe d summary judgment againgt aformer insuranceagent wholeft and set
up her owninsuranceagency. Shehad signed an employment agreement when shewasfirst hired and then
sgnedit againfor thenext fiveyearsbefore sheresigned. Theagreement included anarbitration provison, a
covenant not to competeand aliquidated damagesdausefor violaions. Her former employer put her onnotice
that it intended to enforcethe noncompetition and liquidated damages provisons. Theemployeethen brought a
dedaratory judgment againg theemployer, daming thearbitration dause condituted acontract of adhesion, and
the noncompetition and liquidated damages provis onswere unreasonabl erestraints of tradeagaingt public
policy. TheMontanaSupreme Court followed precedent in ruling that an adhesion contract isastandardized
form of agreement, drafted by a party with superior bargaining power, and the weaker does not have an
opportunity to negotiateitsterms. Even so, the court noted, thisdoesnot makethe contract unenforcesbleunless
it fallsoutside the weaker party’sreasonabl e expectations or isunconscionable. The court found that the
arbitration provisonwasset forthinbol d type, and not only thisemployer but her previousemployershad smilar
arbitration provisons. Thecourt left thenoncompetition and liquidated damagesprovisonsfor arbitretion. The
decision offers some useful pointers. An employer should ensure that an arbitration requirement in a
contract is brought to the attention of an employee so there is no question that the employee reads and
understandsit. Also, therubric of “ contract of adhesion” is not an automatic loser, but this may vary
from state to state so it is necessary to check each state’'slaw carefully on such points.
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MEeeTING & TRAVEL L Aaw DEVELOPMENTS

EU PLAN FOR BIOMETRIC DATAFROM VISITORSWILL COME SLOWLY —The
European Commission plan to require biometric datafrom non-EU visitorswill apply to U.S. citizens
among others when the plan isimplemented. First the plan must be approved by the European
Commission and thereafter by each of the EU nations, aprocessthat may further delay implementation.
The proposed planissimilar to current U.S. regulations requiring European (and other) citizensto
provide fingerprintswhen entering the U.S. whether or not other visarequirementsarealsoin effect.
I mplementation of any planislikely to take a decade or more, and ispart of a broader European
plan to better control border crossings and tracking of visitors, including those who over stay
their permitted visa periods. If implementing a workable system seems difficult here, imagine
trying it among 27(at present) countries with different languages, needs and security interests.
In the near term, the proposed biometric data requirements should not be a bar to North citizens
traveling to or within the EU.

SMOKERS, BEWARE OF CHICAGO SWISSOTEL'SSTAFFBOUNTY HUNTERS-
Here' sanovel approach to deter smoking in anonsmoking hotel catering to the businesstraveler.
The Swissbtel in Chicago has established a$10 bounty for hotel stafferswho finger aguest smoking
in the hotel against the hotel’s nonsmoking policy which wasintroduced January 1, 2008 after a
recent renovation. Hotel guests are warned that $250 may be added to their room billsif they are
caught violating the no-smoking policy intheir rooms. Morethan two dozen violators have already
been tagged, mostly by housekeeping staff. Asmore states and municipalities adopt no-smoking
policies for public facilities, including restaurants, bars and other venues open to the public,
and other venues voluntarily restrict smoking, it becomes ever more difficult for smokers to
find a legal place to smoke. Attendees at association functions should anticipate more
restrictions on smoking. Meeting planners take note.

Tax Law DEVELOPMENTS

IRS WARNS OF NEW E-MAIL AND TELEPHONE SCAMS ON REBATES — The
proposed economic stimulus package approved by President Bush and Congressisalready drawing
scammerswho are busy trying to come up with taxpayers’ financial information, warnsthe Internal
Revenue Service. ThelRS says scammersare sending e-mailsand making telephone calls pretending
tobefromthe RS, and asking for Social Security numbers, bank account information and similar
information if the recipient wantsto receivetherebate. A new twist istelling personsthey arebeing
audited and asking for their financial information on fake IRSforms sent by e-mail. The|RSwarns
it does not ask for such information by phone or e-mail, and recipients should absolutely refuse
to provide information in response to such callsor e-mails. The IRSalso asksthat recipients of
these bogus calls and e-mails report such attempts to the IRS at www. phishing@irs.gov.




ONE MINOR DETAIL TO KEEPIN MIND CONCERNING THE TAX REBATE —In
therush to passthe economic stimulusto the economy and to get tax rebates out to taxpayers, one not-so-
minor detail should not be overlooked by taxpayers. The Treasury Department and Internal Revenue
Servicewill basetheir computationsto determinewho qudifiesfor the one-time rebate check ontaxpayers
2007 tax returns. So until you file a 2007 return, you are not eligible to receive a rebate. And for
those who would not ordinarily file a tax return, it will be necessary to do so for tax year 2007 to
qualify for a rebate.

INTELLECTUAL PROPERTY & CoMPUTER L AW DEVELOPMENTS

COURT HOLDSCOMPETITORASSOCIATION INFRINGED COPYRIGHT —Afederd
court in Tennessee hasruled ahorse breeding association that used itscompetitor’scopyrighted breeding
registry and trademark to solicit members hasinfringed the competitor’s copyright but not itstrademark.
The Tennessee Walking Horse Breeders and Exhibitors Association (* TWHBEA”) ownsaregistered
copyright toitsbreeding registry. Theassociation’scompetitor, the Nationa Walking HorseAssociation
(“NWHA"), copied much of the TWHBEA's copyrighted publication in the creation of itsown registry.
Although most of the TWHBEA'sregistry consisted of facts, the court found the expression, selection and
coordination of those factswarranted copyright protection, and the NWHA's unauthorized use of the
copyrighted material amounted to infringement. But the court dismissed the TWHBEA'strademark
infringement claim based on the use of itsname and acronym in advertising and on the NWHA websitein
connection with the announcement that NWHA would accept TWHBEA Registry Certificatesfrom
applicants. Thecourt found those useswerefair and the NWHA employed the TWHBEA'strademarks
inadescriptive senseto explain NWHA'sown offeringsand to indi cate thetype of registration certificates
it would accept in registering ahorse. This decision focuses on two intellectual property problems
associationsdeal with onaregular basis. the protection of factsand controlling others' use of their
marks. While facts alone aren’t protectable, publications which demonstrate originality as to the
selection or display of those facts are protected by copyright. As for the unauthorized use of an
association'strademark, only those useswhich are likely to cause confusion in the marketplace can
be prohibited.

OTHER | ssues, TRENDS & DEVELOPMENTS

FEDERAL COURT UPHOLDSCONTRACT PROVISION DENYING JURY TRIAL —
A federal appellate court in Chicagointerpreting lllinoislaw reversed atrial court and upheld aform
contract provision which stated that any dispute would beresolved by abench tria, thusdenying either
party ajury trial. Thetria court had rgjected reliance onthis provision becauseit wasnot negotiated by the
partiesnor inthe body of their contract, rather it only appeared in aform used in the transaction between
the parties. The appellate court disagreed saying form contracts are commonly used and upheld, and a
contract provisonfor atria beforeajudgeand disallowing ajury trid isno moreof aviolation of theU.S.
Condtitution’s Seventh Amendment right to ajury trial than aprovisionto arbitraterather thanlitigatea
dispute. Other appellate courtshaveruled to the contrary, saying such provisions must be negotiated,
so the likelihood of such a provision in a form being upheld may depend on where the parties are
located or thelitigation takesplace. Oneobviouslesson: you arewell-advised to read and under stand
the small print on forms attached to contracts or accompanying shipments.
5




PLAINTIFF CAN SEEK RELIEFAGAINST DEFENDANT’'SINSURERS—AnNIIlinois
appellate court hasruled that a plaintiff sufficiently alleged factsin aclaim for declaratory relief
against adefendant’sliability insurers. The defendant was sued in aclass action for sending junk
faxes. The defendant tendered defense of the lawsuit to itsinsurance carriers and they declined
coverage. But it wasthe plaintiff, not the defendant, who then sought declaratory relief against the
insurersto determinewhether or not they were obliged to defend the classaction claim. Theappellate
court reversed a Cook County, IL decision and ruled the plaintiff had standing to seek declaratory
relief against the defendants’ insurers. Aswe have commented before, take junk fax claims seriously.
A common tactic, especially in Cook County, is to turn one recipient’s junk fax into the basis
for a class action seeking damages in the hundreds of thousands of dollars, or more. When a
small company is sued, the plaintiff may have a greater interest than the small company
defendant in bringing insurance carriers in to defend the claim. Associations can also get
caught up in this junk fax exposure, so be careful to whom you send faxes.

H & H DevELOPMENTS

During February,

BarbaraF. Dunn covered negotiations and vendor contractsfor aconference planner meeting, and
discussed hotel contracts and vendor contractswith at an association executive conference.

C. Michael Deese will be participating on two panels for the Association Management Company
Institute. On one hewill betalking about transitioning clients and on the other panel he will cover
managing clients even when the CEO is not the management company’s employee.

Naomi R. Angel participated in ahospitality mock trial for an international meeting planning group,
presented a program on engineering ethicsto abuilding association, and covered warning labelsand
safety instructions at the annual meeting of amanufacturing trade association.

Samuel J. Erkonen spoke about negotiationsto abusinesstravel association; hetalked to agroup of
Chamber of Commerce executivesand another group of event plannerson avariety of topicsincluding
ADA, antitrust, tax, employment, governance issues and SOX.

Layton E. Olson hasbeen named co-chair of the Consumer Demand Committeeof IllinoisGovernor’s
Broadband Deployment Council.

Contributorstothisissue...
Jonathan T. Howe, Terrence Hutton,
John M. Peter son, Nathan J. Breen, Josh W. Peter son
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